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AMENDED IN SENATE APRIL 21, 2004

SENATE BILL No. 1915

Introduced by Genmmﬁee—en—%u&aess—and—ﬁefes&ens—@ena{ors
Vireenty Senator Flgueroa

March 17, 2004

An—actto—amend-Seetions144—+7069—+70901—and7153-1 of the
Business-and-Professions-Cederelating-te-contractors;,and-declaring
@&y. act to repeal and
add Section 2782 of the Civil Code, relating to indemnity.

LEGISLATIVE COUNSELS DIGEST

SB 1915, as amended—Cemmittee—en—Business—and-Professions
Figueroa Lieensure—and—regulationConstruction contracts:
indemnification

Existing law generally provides that provisions, clauses, covenants,
or agreements regarding construction contracts that purport to
indemnify a promisee against liability for damages for death or bodily
injury to persons, injury to property, or other loss, damage, expense
arising fromthe negligence or willful misconduct of the promisee or the
promisee’s agents, servants, or independent contractors who are
directly responsible to the promisee or for defects in design furnished
by those persons, are against public policy and are void and
unenforceable, except as specified. Existing law also provides that
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provisions, clauses, covenants, or agreements relating to construction
contractswith a public agency that purport to impose on the contractor,
or relieve the public agency from liability for the active negligence of
the public agency, are void and unenforceable.

This bill would revise and recast those provisions to, among other
things, apply to indemnitees rather than promisees. The bill would also
provide that those provisions do not affect the validity of any workers’
compensation insurance. The bill would specify that if a trier of fact
determines that the damages are attributable to the indemnitee’s sole
negligence or willful misconduct, the indemnitor is entitled to full
reimbursement of actual costs and attorney’s fees in the course of
providing a defense to the indemnitee. The bill would require an
indemnitee who has been afforded a defense by an indemnitor to
reimburse the indemnitor a percentage of costs and fees actually
incurred by the indemnitor in that defense, equal to the indemnitee’s
percentage of negligence or willful misconduct. The bill would make
related changes and would include a statement of legislative intent.

%esﬁﬂg—law—the—eenﬁaetem—smffe—ljeeﬂse—lzaw—ema{es th(_e

\Vote: 2/s-majority. Appropriation: no. Fiscal committee—yeso.
State-mandated local program: no.
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The people of the State of California do enact as follows:

SECHON-1—Section144-of-the Business-and-Professions

SECTION 1. 1t is the intent of the Legislature to enact
legislation to provide for the equitable resolution of construction
defect claims and other claims and litigation and to address the
availability and costs of liability insurance for builders,
contractors, subcontractors, and material suppliers.

SEC. 2. Section 2782 of the Civil Code is repealed.

2432 —{aExceptasprovidedin—Sections 2482127382.2,

OCO~NOUITRA,WNE

agenrey-shaltHbe-veidandunenforeeable.
28  SEC. 3. Section 2782 is added to the Civil Code, to read:
29 2782. (a) Except as provided in Sections 2782.1, 2782.2,
30 2782.5,and 2782.6, provisions, clauses, covenants, cee&gents
31 contained in, collateral to, or affecting any construction contract
32 that require goerson or that person’s insurer to indemnify another
33 against liability for damages arising out of death or bodily injury
34 to persons, injury to property, or any other loss, damage, or
35 expense arising from, in whole or in part, the negligence or the
36 willful misconduct of the indemnitee or the indemnitee’s agents,
37 servants, oindependent contractors who are directly or iedity
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responsible téhe indemnitee, or for defects in design furnished by
those persons, are void against public policy and unenforceable.

(b) This section shall not affect the validity of any workers’
compensation insurance.

(c) Provisions, clauses, covenants, or agreements contained in
or collateral to a construction contract or additional insured
agreement that give rise to a duty to defend an indemnitee, where
liability for damages arises from the indemnitee’s sole negligence
or willful misconduct, are against public policy and void and
unenforceable.

(d) If a trier of fact determines that the damages are
attributable to the indemnitee’s sole negligence or willful
misconduct the indemnitor shall be entitled to full reimbursement
of actual costs and attorney’s fees incurred in the course of
providing a defense to the indemnitee.

(e) An indemnitee who has been afforded a defense by an
indemnitor shall reimburse that indemnitor a percentage of costs
and fees actually incurred ltlge indemnitor in that defense, equal
to that indemnitee’s percentage of negligence or willful
misconduct of that indemnitee.

() Except as provided in Sections 2782.1, 2782.2, and 2782.5,
provisions, clauses, covenants, or agreements contained in,
collateral to, or affecting any construction contract with a public
agency, or an additional insured endorsement issued in favor of
that public agency, which purport to impose on the contractor, or
relieve the public agency from, liability for the active negligence
of the public agency shall be void and unenforceable.
Codeisamendedto+ead:
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